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Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

Bth day of August,  !979, he served the within Not ice of Decision by cert i f ied

mai l  upon Joseph N. & June R. Gassaway, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Joseph N. & June R. Gassaway
159 Mountainview Dr.
Mountainside, NJ 07092

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United SLates Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .  I
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JAMES H. TUII,Y JR., PRESIDENT
MITTON KOERNER
THOMAS H. I.YNCH

JOHN J. SOITECITO
DIRECTOR

Telephone: (518) 457-7723

August B, 1979

Joseph N. & June R. Gassaway
159 Mountainview Dr.
Mountai-nside, NJ 07092

Dear  Mr .  &  Mrs .  Gassar+ay :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revien at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Cornmissioner and
Counsel to the New York SLate Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Pet i t ioner '  s Representat ive

Taxing Bureau's Representat ive

S incere ly ,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOSEPH N. GASSAWAY and JUNE R. GASSAI^IAY

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Articl-e 22 of the Tax Law for the Year
I 9 7 2 .

DECISION

petitioners, Joseph N. Gassaway and June R. Gassaway, l-59 Mountainview Drive,

Mountainside, New Jersey O7Og2, f i led a pet i t ion for redetenoinat ion of a

deficiency or for refund of personal income tax under Articl-e 22 of the Tax Law for

t ]ne year 1972 (Fi l -e No. 14069).

A sma11 claims hearing was held before llarry lluebsch, Ilearing Officer, at the

offices of the St,ate Tax Commission, Two World Trade Center, New York, New York, on

March 8, 1978 at 9:15 A.M. Pet i t ioner Joseph N. Gassaway appeared pro g and for his

wife. The Income Tax Bureau appeared by Peter Crotty, Esq. (Abrahan Schnartz, EsQ''

o f  counseL) .

TSSUES

I. Whether days worked at home by petitioner Joseph N. Gassaway,

service of his New York empJ-oyer, were a1locab1e as days worked without

State for personal income tax purposes.

in the

New York
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II. Whether the overriding corunissions paid to petitioner Joseph N. Gassaway

by Indiana Glass Company, as a result of conmissions earned by salesmen who were

under his direction and who performed services outside New York State, were

a11ocable to sources outside New York State.

III. Whether the Income Tax Bureau correctly conputed petitionerrs income,

considering Saturdays and Sundays as being worked outside New York State.

FINDINGS OF FACT

1. Pet i t ioners, Joseph N. Gassaway and June R. Gassaway, t inely f i led a New

York State personal income tax nonresident return for 1972. 0n said tax return,

petitioner Joseph N. Gassaway allocated his wage income in Schedule A-1 to sources

within and without New York State.

2. The Income Tax Bureau recomputed petitioner Joseph N. Gassawayts wage

income from information which he submitted on Form IT-2332 (Questionnaire -

Allocation of Personal Service Cornpensation). It included as days worked in New

York, eight days which petitioner worked at his home in New Jersey and which he

had allocated as days worked outside New York State. On February 24, 1976, the

Income Tax Bureau issued a Notice of Deficiency for 1972 against petitioners for

$956.01  in  persona l  income tax ,  p lus  $205.27  ia  in te res t ,  fo r  a  to ta l  o f  $1rL61.28 .

3. Petitioner Joseph N. Gassaway performed services as an employee of the

Indiana Glass Company at its New York office. Indiana Glass Company did not have

an office in New Jersey. Petitioner was employed in the capacity of regional sales

manager of a territory which included New York, New Jersey, Washington, D.C.,

Maryland' Virginia and North Carolina. He sold g1-assware to retail stores and al-so

supervised the activities of six or seven comnission salesmen who were employed by

Indiana Glass Company in his terriLory. Petitioner r,ras paid a salary of

approximately $12,500.00 in 7972, plus a I% overr ide on al l  conrmissions issued within

his sales terr i torv.
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4. Petitioner worked eight days at his hone in New Jersey during 1972. Ile

conceded that the services which he performed at home for Indiana Glass Company

could have been performed at the New York office of said employer.

5, Petiti-oner contended that Saturdays and Sundays worked outside New York

State at trade shows \rere not included in the computation of the deficiency.

Documentary evidence submitted to the Income Tax Bureau by petitioner indicated that

he worked 42 days outside New York State and that of these 42 days, 21 were

Saturdays and Sundays. A correct recomputation of petitionerrs New York source

income woul-d result in a slightly higher deficiency.

CONCLUSIONS OF LAW

A. That the eight days worked at home in New Jersey by petitioner Joseph N.

Gassaway during 1972 were worked there by reason of his or{n necessity or convenience

and not for the necessity of hj-s employer; therefore, they should not be considered

days worked outside New York State, in accordance with the meaning and inLent of

sect ion 632(c) of the Tax Law and 20 NYCRR 131.16.

B. That overriding comnissions received by petitioner Joseph N. Gassaway

constituted compensation for services performed as an employee of Indiana Glass

Company in his capacity as regional- sales manager, and that said compensation was

paid to hfin for the services he performed and not for the services of the salesmen

he directed; tberefore, the al-location of petiLionerts total wage and overriding

commission inconne must be made on the basis of days worked within and without New

York State, in accordance with the meaning and inEent of section 632(c) of the Ta:<

Law and 20 NYCRR 131.16.

C. That the amoung of the deficiency computed by the Income Tax Bureau'

incl-uding 21 Saturdays and Sundays worked witshout New York State' was substantially

cor rec t .
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D. That the petition of Joseph N. Gassaway and

and the Notice of Deficiency issued February 24, 1976

such additional interest as may be Lawful-J-y owing.

DATED: Albany, New York

Augrust 8 | 1979

June R. Gassaway j-s denied

is sustained, together with

COMMISSIONER

STATE TA)( COMMISSION

SSIONER


